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Presentation on Wills
By Dominic Dowling

SOME FACTS

· We will all die

· Most of us will leave assets

· Most of us have a wish as to what should happen to those assets – BUT

· Only 41% of 35 to 44 year olds make wills, 

· 73% of 45 to 54 year olds, 

· 78% of 55 to 64 year olds 

· 75% of over 65 year olds.

· €170M in Capital Acquisitions Tax last year

· This is a BIG PICTURE PRESENTATION – depth of coverage impossible 

SOME TERMINOLOGY

	· 
	Assets

	· 
	Assents


	· 
	Beneficiary 

	· 
	Bequest

	· 
	Codicil

	· 
	Devise

	· 
	Estate

	· 
	Executor/Executrix

	· 
	Guardian

	· 
	Legacy

	· 
	Pecuniary legacy

	· 
	Personal property

	· 
	Real property

	· 
	Residuary estate

	· 
	Testator/Testatrix

	· 
	Trustee


ADVANTAGES OF MAKING A WILL

	· 
	YOUR wishes are carried out – NOT the Governments

	· 
	Less problems for loved ones

	· 
	Briefer and less costly Administration

	· 
	Use of Potential Tax Benefits

	· 
	Protecting Beneficiaries from themselves and others

	
	· Addiction 

· Illness

· Personality Problems

· Dissolute 

· Unsuitable Spouse or Partner


DISTRIBUTION ON INTESTACY

	· 
	Spouse alone – takes all

	· 
	Spouse and children – spouse 2/3rd children 1/3rd 

	· 
	Parents – divided equally

	· 
	Siblings – divided equally

	· 
	Uncles / Aunts – divided equally

	· 
	Cousins – divided equally amongst those in first degree

	· 
	Remoter  Relatives

	· 
	The State – takes all



(see page 11)

LEGAL FORMALITIES

	· 
	The bad old days

· Moveable Property (personality) oral until 1837

· Immoveable Property (realty) to heir at law until 1634

· Three credible witnesses until 1837

· Ecclesiastical Courts (local bishop) until 1857

· Complete Testamentary Freedom – some injustices



	· 
	The good new days

· Formalities more “user friendly”

· The Succession Act 1965 – codification

· Some restriction on Testamentary Freedom – more anon

	
	· Of sound mind

· Over 18

· In writing

· Signed at foot or end

· Properly witnessed

· Capable of taking effect

	· 
	Revocation

· By choice

· By subsequent marriage

· By divorce


PASSING ON WEALTH TO THE NEXT GENERATION 

(TESTAMENTARY FREEDOM – some restrictions thereon)

	· 
	Legal right of surviving spouse (Section 111)

	· 
	Rights of Children (Section 117)

	· 
	Pension Rights

	· 
	Joint Property 

	· 
	Trust Property

	· 
	Unworthiness to succeed

	· 
	Assets outside the jurisdiction

	· 
	Proceeds of crime

	· 
	Taxation


UP DATE YOUR WILL

	· 
	Change in marital status

	· 
	Births / Marriages and Deaths

	· 
	Changes of Mind

	· 
	Changes of Law (including tax law)

	· 
	Failure of objects

	· 
	Codicil


SOME PRACTICAL STEPS

	· 
	Consider what you want to do.

	· 
	Discuss it with your Solicitor (and your spouse)

	· 
	Taxation matters

	· 
	Give clear instructions

	· 
	Review the draft document

	· 
	Execute the will

	· 
	Let people know where it is


TAXATION

	· 
	CAT (Capital Acquisitions Tax)

	· 
	Inheritance tax

	· 
	Gift Tax

	· 
	The Beneficiary pays

	· 
	Responsibility of Executors and Trustees

	· 
	Rates of Tax and tax thresholds and aggregation – these can change in each Budget!

	· 
	Principal reliefs and exemptions – these can change in each Budget!

· Exemption between spouses

· Exemption for Dwelling house

· Agricultural Relief

· Business Relief

· Favourite nephew/niece Relief

· Heritage Property Relief

· Public or Charitable Purposes

· Charities

	
	


CHARITIES


	· 
	Charities not charity

· Relief of Poverty

· Advancement of Education

· Advancement of Religion

· Other purposes beneficial to the Community

	· 
	Making your tax work for you not the Government

	· 
	Moral dimension – Dives and Lazarus; not because they were rich or poor

	· 
	Fall off in bequests

· Alfred Nobel, Chester Beatty, George Bernard Shaw

	· 
	Percentages or fixed sums?

	· 
	Informing Executors and Relatives

	· 
	Useful websites/contact details

· The Revenue Commissioners www.revenue.ie
· The Irish Government  www.oasis.gov.ie
· The Courts Services   www.courts.ie
· The Commissioners of Charitable Donations and Bequests

12 Clare Street, Dublin 2

Email: charities@eircom.net


	
	


CAUTIONARY ADVICE

	· 
	Not a substitute for personal legal advice

	· 
	Never use the “do it yourself” will

	· 
	30.40.50.60.70.80.90 – life is about change wills are no different

· Change in marital status

· Births / Marriages and Deaths

· Changes of Mind

· Changes of Law (including Tax Law)

· Failure of Objects

· Codicil




What Happens Where There Is No Will?

	Surviving Relatives
	
	Distribution of estate where there is no will

	
	
	

	Spouse and children
	
	Two-thirds to spouse, one third to children in equal shares with children of a deceased child getting their parent's share

	
	
	

	Spouse, no children
	
	Whole estate to spouse

	
	
	

	Children, no spouse
	
	Whole estate to children  in equal shares with children of a deceased child getting their parent's share.

	
	
	

	Father, mother, brothers and /or sisters
	
	One-half to each parent

	
	
	

	Parent, brothers and /or sisters
	
	Whole estate to parent

	
	
	

	Brothers and sisters
	
	All get equal shares with children of deceased brothers and sisters getting their parent's share.

	
	
	

	Nephews and nieces
	
	All get equal shares

	
	
	

	Other relatives
	
	Nearest equal relatives get equal shares

	
	
	

	No relatives
	
	The State!


Intestate Succession – Order of Entitlement for deaths
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Questionnaire to Prepare for Making a Will

	1
	Full Name
	________________________________



	2
	Date
	________________________________



	3
	Place
	________________________________



	4
	Taken By
	________________________________



	5
	Postal Address
	________________________________

________________________________



	6
	Other Address
	________________________________

________________________________



	7
	Occupation
	________________________________



	8
	Date Of Birth
	________________________________



	9
	PPS (Tax) Number
	________________________________



	10
	Relevant Illnesses / 

Infirmities /

Medication
	________________________________

________________________________



	11
	Marital Status
	________________________________



	12
	Name Of Spouse (If Married)
	________________________________



	13
	Names Of Children
	________________________________

________________________________



	14
	DATES OF BIRTH (If Under 18 Years)
	________________________________



	15
	Health Details Of Children (Only If They Have Special Needs)
	________________________________

________________________________



	16
	Particulars Of Other Dependents
	________________________________

________________________________



	17
	Other Next Of Kin (Only If Relevant)
	________________________________



	18
	Proposed Executors / Trustees (Including Full Names And Addresses)


	________________________________

________________________________

________________________________



	19
	Particulars Of Assets 
	

	
	· 
	Lands and buildings
	________________________________



	
	· 
	Chattels

Bank, Building Society and other accounts
	________________________________

________________________________



	
	· 
	Insurance policies
	________________________________



	
	· 
	Stocks and shares
	________________________________



	
	· 
	Other miscellaneous assets
	________________________________



	
	· 
	Do you own your own Farm or a Business (special instructions needed)
	________________________________



	20
	Debts And Liabilities
	________________________________



	21
	Mortgages Bank Borrowings Taxation Arrears Trade And Other Creditors
	________________________________

________________________________



	22
	Particulars Of Property Held In Joint Names
	________________________________

________________________________



	23
	Particulars Of Any Property Held In Trust
	________________________________

________________________________



	24
	Particulars Of Any Property Held Outside Ireland
	________________________________

________________________________



	25
	Specific Legacies
	________________________________



	26
	Precuniary Legacies
	________________________________



	27
	Principal Bequests
	________________________________



	28
	Residuary Devises And  Bequests
	________________________________



	29
	Particulars Of Any Special Powers To Be Given To Trustees – Investment Advance, Loans Appropriation
	________________________________

________________________________

________________________________



	30
	Any Special Directions Relating To Your Funeral 
	________________________________




Please note that the completion of this document by you is not the same thing as making a Will. Following on from this document a Will must be prepared, executed by you and duly witnessed in accordance with the provisions of the Succession Act. Unless and until this happens your wishes as expressed in this Document will have no testamentary effect. 

What is Inheritance Tax

What is an inheritance?

· An inheritance arises when property of any nature passes on a death to any other person. An inheritance is taken where a person, called a successor, becomes entitled in possession under any disposition (e.g. deed, will, intestacy, etc.) on a death to a benefit and does not give full value for it. Examples of inheritances are:

· Under a will A leaves a legacy of €100,000 to his brother B.

· Under an intestacy B is entitled to a share in the estate as one of the next of kin of A. (An intestacy occurs where a person dies without having made a will.)

In each case, B takes an inheritance on A’s death. A is the disponer and B is the successor. Inheritance tax is charged where the successor becomes immediately entitled to the benefit. Future interests are not taxed until such time as they fall into possession. For example, if A by will leaves property to B for life and then to C on B’s death, C is not liable for inheritance tax until B dies. C’s interest is a future interest which is not liable to inheritance tax until B dies.

In what circumstance does inheritance tax arise?

Inheritance tax is charged on the taxable value of a taxable inheritance taken by a successor where the date of the inheritance is on or after 1 April 1975.
Inheritance tax is payable when the value of the inheritance (together with any other gifts and inheritances taken by the successor from within the same group threshold since 5 December 1991) exceeds a person’s tax free amount or Tax Threshold.

What are the tax free thresholds?

As in the case of gifts, there are three tax-free thresholds. These thresholds depend on the relationship between the person receiving the inheritance (the successor) and the person who gave the inheritance (the disponer).

The group thresholds for 2010 below apply to the successor – the person taking the inheritance.

Group A: €414,799. This applies to a child, a step child, a foster child in certain circumstances and to a grandchild under the age of 18 of the disponer whose parent is dead. It also applies to a parent who takes an immediate (not a life interest) inheritance on the death of a child.

Group B: €41,481. Included in this class are brothers, sisters, nephews and nieces, grandchildren and great grandchildren.

Class C: €20,740. This applies to a successor who does not come under Class A or B.

These thresholds can be reached either by a single inheritance or by a series of gifts and inheritances over a period of years. Only prior gifts and inheritances to which the same group threshold applies are aggregated (added together) for the purposes of calculating tax.

Example

Lisa took a gift of €30,000 from her grandmother in 2005. In 2008 she took an inheritance of €40,000 from her aunt. Both of these benefits fall within Group B above, therefore they are aggregated. 
As the first benefit of €30,000 was below the Group B threshold, no tax applied. However, when Lisa took the inheritance of €40,000 her total benefits from Group B were €70,000 which exceeded the Group B threshold, and tax applies on the excess.

The thresholds are index linked and increase in line with inflation each year.

Different threshold amounts apply depending on the year the inheritance was taken. The above thresholds apply in 2010. 

How is inheritance tax calculated?

All gifts and inheritances taken by a successor on or after December 1991, that come within the same group threshold, are aggregated (added together) to determine the amount of tax payable on the current inheritance. Tax is charged on the market value of the property comprised in the inheritance. A deduction may be made from the inheritance for any debts owed by the deceased, funeral expenses and solicitors costs.

The rates of tax are as follows -

The threshold amount    Nil

Excess                  25%

Is a foreign inheritance liable to inheritance tax?

An inheritance of property situated outside Ireland is liable only if the disponer or the successor is resident or ordinarily resident in Ireland. Property situated in Ireland is liable to inheritance tax irrespective of the residence status of the deceased or the successor.

Where the deceased or the successor was domiciled outside Ireland at the date of the inheritance he or she is deemed to be non resident, unless he or she has been resident in Ireland for five consecutive years prior to the year in which the inheritance occurred.

Are there any exemptions from inheritance tax?

Yes. The main exemptions are -

· inheritances taken by spouses after 29 January 1985.

· inheritances for public or charitable purposes.

· inheritance of a dwelling-house taken on or after 1 December, 1999 provided certain conditions are fulfilled. 
· pictures, prints, books or other items which are of national, scientific or artistic interest are exempt from inheritance tax provided certain conditions are fulfilled.

· Inheritances taken by a parent from a child on the date of death of the child are exempt, provided a non exempt gift or inheritance was taken by the child from either or both parents within 5 years immediately prior to the child's death.
Information on contributing to Brosna

If you would like to make a gift towards the activities of Brosna Educational Centres in your Will, you may like to consider the following form of words:

I give devise and bequeath to Brosna Educational Centres Limited,  90 Foster Avenue, Mount Merrion, Co Dublin to be employed by it for its charitable purposes….....% (……per cent) of all my property of whatsoever sort and wheresoever situate.
You could also add a specific centre or project if you so wish by inserting the following, by way of example:

I give devise and bequeath to Brosna Educational Centres Limited,  90 Foster Avenue, Mount Merrion, Co Dublin to be employed by it for its charitable purposes and in particular for the support of activities directed at young people attending Nullamore Study Centre….....% (……per cent) of all my property of whatsoever sort and wheresoever situate.
If you have further questions on this or would like to chat to somebody from Brosna about suitable projects, please contact us at the following address:

Brosna Educational Centres Ltd
c/o Ely University Centre
10 Hume Street
Dublin 9

Email:

info@brosna.ie

Telephone:

+353-1-6760731
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